
could have chosen othernise. They could have-and in some 
ways did-act out of something other than self-interest. To 
see the document as an expression of logic is both to let the 
framers off the hook and to sell them short. As Friedrich 
Nietzsche once observed: 

When the inquirer, having pushed to the circumfer- 
ence, realizes how logic in that place curls about itself 
and bites its own tail, he is struck with a new kind of 
perception: a tragic perception, which requires, to 
make it tolerable, the remedy of art (1956, p. 59). 

Storing's assessment makes a further observation that 
Spicer and Terry mention but should have explored more 
deeply: that the most fundamental problem with the founding 
arguments is that they put too much emphasis on individual 
rights, thereby "cutting each man off from his fellows and 
from God" (1979, p. 232). He suggests that making individual 
rights to life, liberty, and pursuit of happiness the preeminent 
moral rule leaves a "large opening toward slavery" by making 
the rights of others prudential constraints instead of moral 
ones. Storing argues that the founders tended to reduce jus- 
tice to self-preservation, self-preservation to self-interest, and 
self-interest to "what is convenient and achievable" (1979, 
226). Spicer and Terry have fallen into a similar trap, equating 
legitimacy with logic, and logic with self-interest. In so doing, 
they have obscured the deepest concer raised by their essay: 
the extent to which it is possible for politicians (including 
administrators) to "live in truth" (Ash, 1990; Havel, 1986)-that 
is, to attain moral excellence. 

As Vaclav Havel has reminded us, the greatest threat to 
human freedom is not the classic dictator but the phe- 
nomenon of impersonal power: power that is rooted in 
apparently neutral and objective logic. If so, then the respon- 
sibility facing public administrators today is to counterpose 
impersonal power with personal responsibility, conscience, 
and a politics growing from the heart rather than from a the- 
sis. Havel urges us to renounce the vision of a rationally cal- 
culable and technologically achievable "welfare" in favor of 
"practical morality,...service to the truth, [and] essentially 
human and humanly measured care for our fellow humans" 
(Havel, 1986, p. 155). 

Havel's words warn public administrators of the risks 
attached to a practice that grounds itself in "pure" rationality. 
It may be the case that the terms of public life (indeed, life 
itself) ensure that the vast majority of us will live in half-truth. 
But we should not delude ourselves that we can eliminate the 
question of truth altogether. Nor should we want to. 

Camilla Stivers teaches public administration at The 
Evergreen State College in Olympia, Washington. She is the 
author of Gender Images in Public Administration: Legitimacy 
and the Administrative State and a coauthor of Refounding 
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Public Administration Is 

Constitomdal and Igitimae 
CsasR. Wse, Indiana UniiBSo itn n 

merican government may be one of the few for which 
the legitimacy of its administrative component is so 
continuously an issue. Other nations seem to have 

less preoccupation with this matter, but it is an issue in the 
United States nonetheless. It is appropriate to examine our 
constitutional structure for what it can reveal about the issue 
and the role of public administration in our government. Our 
constitutional system may not be the ending place for such an 
examination, but, given the central place of the Constitution in 
the minds of both citizens and those in government, it is an 
essential starting place. Spicer and Terry stake out one posi- 
tion of what the Constitution can mean for the legitimacy of 
public administration. 

The argument by Spicer and Terry in its essentials is: 

1. Public administration can not be legitimated in terms 
of the idealized vision of the American founders of 
the American Constitution in that their conduct and 
character were in part suspect. 

2. The legitimacy of public administration is to be 
found within the "logic" of a constitution and not in 
the constitutional argument of the American 
founders. 

3. Rational individuals would agree to a constitution in 
order to protect themselves against exploitative gov- 
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emnent by limiting the discretionary power available 
to government officials and, thus, limit the costs 
which government can impose on them as individu- 
als. 

4. The central logic of a constitution in general and the 
American Constitution in particular is thus about 
restraining power. 

5. The legitimate constitutional role of public adminis- 
trators is to be found in helping limit the discretion 
of political leaders in imposing costs on citizens. 

The basic problem with this thesis is that it provides an 
inadequate conception of constitutional government. In addi- 
tion, the implications for the democratic legitimacy of public 
agencies and public administrators based on such a concep- 
tion could be most unfortunate. 

Legitimating Power 
The first issue to be confronted is whether the central logic 

of a constitution is about restraining power. The purpose of a 
constitution is to do that, but not only that. As Schochet put it, 
"It seems self-evidently true that a society's constitution (taking 
the term in its traditional sense) should define its political 
institutions and processes and establish standards for their 
evaluation.... Modem constitutionalism, with the emerging lib- 
eralism whose ideology it shares, predicates naturally free, 
apolitical, and rights-bearing individuals who need and there- 
fore establish governments that they can, may, and should 
control (emphasis in original)" (1979, p. 4). In short, constitu- 
tions establish the institutions of government as well as estab- 
lish their limits. Further, that such institutions have enforce- 
ment powers vis-a-vis citizens is well understood. That 
constitutions are about establishing arrangements that will be 
enforced with respect to citizens is even explicitly recognized 
by contractarian economists. As James Buchanan states, 
"Along with the limits on behavior and the rights of owner- 
ship, the inclusive constitutional contract must also make 
explicit the terms and conditions of enforcement. This set of 
terms will specify in detail the operation and limits of the pro- 
tective state that is established as the enforcing agent" (1975, 
p. 72). 

In short, constitutions are about establishing governments 
before placing limitations on them. It is not romanticizing the 
founders to recognize that they understood and intended that 
a government should be created to control those governed 
and the citizens should be able to control the government. 
They also understood the difficulty of reconciling those objec- 
tives and the role of the Constitution in establishing institu- 
tions to regulate the tension between them. As Madison's 
famous explanation in Federalist 51 states: 

But what is government itself but the greatest of all 
reflections on human nature? If men were angels, no 
government would be necessary. If angels were to 
govern men, neither external nor internal controls on 
government would be necessary. In framing a govern- 
ment which is to be administered by men over men, 
the great difficulty lies in this: you must first enable the 
government to control the governed; and in the next 
place oblige it to control itself (Rossiter, 1961, p. 322). 

While they were decidedly concerned about limiting the 
possible uses of governmental power, the founders were 
nonetheless fully cognizant of the fact that a responsibility of 
government is to use power, and they made no attempt to 
hide this from the people. It would be a government of laws, 
but a government nonetheless, not just laws. In Federalist 15, 
Publius explains that a law is not a law without a sanction and 
concludes that people have a choice between coercion by the 
"courts and the ministers of justice" and coercion by the mili- 
tary. Therefore, Publius implies that since coercion is neces- 
sary in government, the people should be glad to choose civil 
rather than "military execution" (Mansfield, 1987). 

The legitimacy of executive and administrative power 
understood in terms of the founding does not rest as Spicer 
and Terry suggest on the ideali7ed vision or presumed moral 
superiority of the founders, but on the relevancy of their expe- 
rience as applied to real governing. The constitutional design 
which has persevered for our entire history was based on their 
blend of experience and theory which fit the circumstances of 
government and governing, and which has proved adaptable 
to the change and growth of the nation. The constitutional 
separation and specification of powers may have permitted 
cross-purposed action and bureaucratic obstructiveness, but 
Americans have been largely spared swift and unforseen 
changes in law and policy causing instability, and have 
enjoyed multiple routes of access rather than being confined 
to a consolidated hierarchy (Caldwell, 1976, p. 486). 

The express need for a strong executive originated in our 
constitutional historical experience. It should be remembered 
that what led to the calling of the convention in Philadelphia 
were real problems of governing under the Articles of 
Confederation, problems so severe that the attendees quickly 
abandoned the task of amending the Articles in favor of adopt- 
ing a whole new Constitution. As Corwin has discussed, the 
powers theoretically available to Congress under the Articles 
were practically unenforceable, because they depended on the 
actions of disparate state legislatures, which at the time were 
busy not only denying obedience to Congress but also tram- 
pling on the prerogatives of each other and their own citizens. 
An excess of legislative power and an absence of executive 
power was the chief defect (Corwin, 1973, p.29). The experi- 
ence under the Articles of Confederation of the national gov- 
ernment lacking a sufficient executive power to enforce the 
will of Congress was so pervasive that there can be little doubt 
that one of the major objectives of those attending the conven- 
tion was to repair this deficiency. This objective was bore not 
only out of experience with the national government under the 
Articles, but in state experiences as well. As Thatch and Wood 
have shown, the experiences of citizens in the states created at 
the time of the war proved to them that the state executives 
were too weak (Thatch, 1969; Wood, 1969). 

Designing the Executive 
The supporters of the Constitution did not hide from the 

task of explaining the necessity of a stronger executive to a 
people who suffered under a monarchy and were suspicious 
of the misuse of executive and administrative power. They 
knew their opponents would charge that the executive would 
recreate the evils of monarchy as a principle line of attack. 
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They asserted the necessity of a strong executive for republi- 
can government. Publius explained in Federalist 72 that both 
the capability to respond in emergencies and the duration in 
administration that makes possible "extensive and arduous 
enterprises" demanded an "energetic" executive. Mansfield 
points out the critical meaning for a republican government: 

The Federalist, then, constitutionalizes the republi- 
can tradition. By finding a place for the necessities 
of government within the constitution of govem- 
ment it corrects the foolish optimism of republi- 
canism which thinks, in essence, that men can 
live by the laws they choose and never have to 
bow to the necessities they do not choose or 
learn from their experience of such necessities 
(Mansfield, 1987, pp. 173-174). 

In Federalist 70, Hamilton wrote the well-known explanation: 

Energy in the Executive is a leading character in 
the definition of good goverment. It is essential 
to the protection of the community against foreign 
attacks, it is not less essential to the steady admin- 
istration of the laws; to the protection of property 
against those irregular and high-handed combina- 
tions which sometimes interrupt the ordinary 
course of justice; to the security of liberty against 
the enterprises and assaults of ambition, of fac- 
tion, and of anarchy (Rossiter, 1961, p. 423). 

It serves to remind us of the logic of the executive that 
Hamilton presented, not to support the acceptance of the pri- 
macy of the executive in protecting republican government 
that Hamilton favored, but for what it says about the constitu- 
tional legitimacy of the executive and administrative function. 
Again in Federalist 70 Hamilton wrote: "A feeble Executive 
implies a feeble execution of the goverment. A feeble execu- 
tion is but another phrase for a bad execution; and a govern- 
ment ill executed, whatever it may be in theory, must be, in 
practice, a bad goverment" (Rossiter, 1961, p. 423). 

The consideration and deliberation given to the executive 
at the constitutional convention was most deliberate and pro- 
ceeded over several weeks with many different decisions and 
modifications as the participants came to develop their practi- 
cal idea of a constitutional executive. The notion of the sepa- 
ration of powers was, of course, key, in that what would there 
be to check and balance an over-ambitious Congress if not the 
executive. However, the deliberations over what powers to 
give the executive further developed the presidency and the 
notion of what was required for adequate execution of policy. 
The executive presented in the Virginia plan with which the 
delegates began was very weak, with Congress even retaining 
the power to appoint the Secretary of the Treasury. However, 
as the convention proceeded through a series of proposals 
and modifications, the action of the delegates was to substan- 
tially strengthen the executive. The delegates added the role 
of the president as the Commander in Chief, and gave the 
president the power to appoint justices of the Supreme Court, 
ambassadors, ministers, as well as other officers already pro- 
vided for-with the advise and consent of the Senate as well 
as the power to make treaties. What was perhaps surprising 
about the debate was the consensus that developed around 
strengthening the powers of the executive and how little com- 

T e eecutivepoer was not intended en by it 

most ardent supportes to be an unbridled one, 
houer. Thepopularelection of the ciefexecutive 

I and the separation ofpowrs would see to that. 
plaint was voiced that the additions made the president much 
too strong (Collier and Collier, 1986, p. 231). Both the experi- 
ence of the delegates and the theory of the separation of pow- 
ers that they worked out at the convention convinced them 
that they needed to explicitly provide for a significant execu- 
tive power, and they did just that. 

The executive power was not intended even by its most 
ardent supporters to be an unbridled one, however, the popu- 
lar election of the chief executive and the separation of pow- 
ers would see to that. The popular election of the president as 
a control on overreaching or unwise executive power was not 
and still should not be minimized. Alexander Hamilton was 
perhaps the most explicit about the conception of the execu- 
tive (Caldwell, 1944). In Federalist 72, Hamilton spoke directly 
about administration or "executive details" and the position of 
administrators (assistants or deputies) as being subject to the 
superintendence of the president. In supporting the position 
that the president ought to be eligible for reelection, Hamilton 
argued that this would both encourage the president to "act 
his part well" and the community to observe his "measures" 
and form an "estimate of their merits" (Rossiter, 1961, p. 436). 
He concluded, "This last is necessary to enable the people 
when they see reason to approve of his conduct, to continue 
him in his station in order to prolong the utility of his talents 
and virtues, and to secure to the goverment the advantage of 
permanency in a wise system of administration" (Rossiter, 
1961, p. 436). In short, it is the electorate who is the ultimate 
arbiter of good administration and its judgment and action are 
a central part of the control on executive power. 

Further, Hamilton argued in Federalist 27 that the more 
people experienced the actual operation of government on 
the common occurrences of their lives, "the more it will con- 
ciliate the respect and attachment of the community" (Rossiter, 
1961, p. 176). He argued with respect to the people "confi- 
dence in and obedience to a government will commonly be 
proportioned to the goodness or badness of its administration" 
(Rossiter, 1961, p. 174). In short, the legitimacy of the federal 
goverment ultimately would be proven by the experience cit- 
izens had with it as it affected them. To be sure not even 
Hamilton conceived this to be merely the result of the impact 
of administration in terms of the "executive details" but in 
terms of administration in the larger sense of comprehending 
all the operations of the body politic. Nonetheless, he clearly 
expected that administration of the "executive details" which 
included such details as the conduct of foreign negotiations 
and the application and disbursement of public moneys in 
conformity to the general appropriations of the legislature, to 
be key parts of the measures that the people would judge. 

It may be argued that this establishes the legitimacy of the 
executive, but not necessarily that of subordinate administra- 
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tors or agencies, that is, public administrators doing public 
administration. To a certain extent, this is hair splitting in that 
neither the founders nor contemporary Americans expect the 
president to carry out the executive power alone. In addition, 
to some extent the position of administration has to be taken 
as a basic assumption of goverment. As Waldo put it, "But all 
states are administrative else they are not states" (Waldo, 1990, 
p. 77). Nonetheless, the touchstone for legitimacy of public 
administration within our particular constitutional scheme 
derives in the main from its role in participating with three 
specified branches of goverment to provide for the further- 
ance of the public health, safety, and welfare. As Rabkin dis- 
cusses, the constitutional system embraces public administra- 
tion within its political design (Rabkin, 1987, pp. 196-197), 
which makes public administration fully engaged in the devel- 
opment of public policy and in the acts of governing. Whether 
one conceives of the role of goverment in society as either 
leading a strong society or supplementing other institutions, 
such as the private market and nongovernmental associations, 
public administration must play its primary role in comple- 
menting the actions of the institutions specified in the first 
three articles of the Constitution. It is governing that public 
administrators are doing right along with the president, con- 
gressional representatives, and judges. The role is to partici- 
pate with them in the full range of the development of public 
policy and governance, not merely to serve as watchdogs over 
their transgressions. 

The Separation of Powers 
The other key limitation permeating the constitutional plan 

of government as well as the deliberations at the convention 
itself was the separation of powers. It is true enough that the 
drafters did not explicitly specify the position of subordinate 
administrators in the struggle among the branches out of 
which would come public policy. They did not specify the 
position and roles of the congressional committees either, 
which certainly have as significant an impact on public policy 
as public bureaucracies and are accepted as fully legitimate 
elements of our constitutional system, even though they are 
not majoritarian in character (Freedman, 1978, p. 129). 
Nonetheless, by the very structure of the government that the 
Constitution created, while the roles of subordinate adminis- 
trators begin from their position in the executive, the alloca- 
tion of powers to the other branches, which impact and con- 
trol administration as well, literally put them in the middle, 
subject to the pulling and hauling of the actions by the various 
branches and, in tur, participants in the pulling and hauling 
themselves. As Rohr (1986) has discussed, this does not make 
public administration a fourth branch of government, but it 
does mean that in exercising all three powers of government, 
it does so in a subordinate capacity and makes its contribution 
in conformity with that subordination to the institutions of 
government created in the first three articles of the 
Constitution. Rohr argues that public administration (and by 
extension public administrators) does this by choosing which 
of its constitutional masters to favor in the struggle. He sees 
the position as balance wheel (Rohr, 1986, p. 182). The bal- 
ance wheel metaphor may place more preeminence on the 
position of public administration than experience would sup- 
port, but the notion that decisions have to be made on which 

branch to favor in the context of particular policy disputes 
between the branches is clearly accurate. Those decisions may 
not win the day or even be very key to the final outcome in 
particular disputes, but over time they make a significant dif- 
ference in how the constitutional system operates and fares in 
a democratic society. 

The Constitution may not have made public administrators 
players in the separation of powers in an explicit sense, but it 
certainly did so in an operational sense. Does this in itself 
confer constitutional legitimacy on public administration? I 
would argue that it does. A number of institutions and prac- 
tices within the American governmental system are not explic- 
itly referred to in the Constitution, including perhaps most 
prominently the Supreme Court's power of judicial review, 
which it first operationalized unto itself in Marbury v. Madison 
(1803). In addition, the first Congress of the United States, in 
which many of those who drafted the Constitution participat- 
ed, created the nation's original administrative agencies. 
Further, the constitutional legitimacy of public administration 
in American government rests upon those early understand- 
ings and practices that have been reinforced by the decisions 
of later Congresses, which created the agencies and added 
powers to them (Freedman, 1978, p. 127). 

Individual Rights 
Legitimacy rests only partly on govermental processes and 

structure because the constitutional guarantee of individual 
rights also comes into play. In order to be constitutionally legit- 
imate, the institutions of American government must also oper- 
ate in conformance with the rights of individuals guaranteed by 
the Constitution. Nonetheless, there is no a priori principle that 
would place public administration on a more unfavorable foot- 
ing vis-a-vis the other institutions of government. 

Little basis exists, however, to argue that they are on a 
more favorable footing either. Indeed a position which argues 
that public administrators are in a position to limit the discre- 
tion of political leaders in imposing costs on citizens' presup- 
poses a constitutional preeminence for the guarantee of citi- 
zens rights that the Constitution neither contemplates nor 
assigns, and runs the risk of subverting the interplay of the 
separation of powers that constitutes a real constitutional safe- 
guard. Once public administrators renounce their subordinate 
position in favor of an independent position of interpreting 
the Constitution, they forfeit the legitimacy that the actual con- 
stitutional scheme confers. It is hard to contest that public 
administrators can sometimes "modify, delay, or resist the 
directives of political leaders in a lawful manner,"when they 
perceive potential violations of citizens rights. Some questions, 
though, are, who is to ensure it is in a "lawful manner", and 
what does that mean when policy issues are in dispute among 
the three branches? There is little doubt that to be legitimate, 
public administration and public administrators must respect 
the constitutional rights of citizens (Rosenbloom and Carroll, 
1990), but there is much room for debate on exactly what that 
requires and what for a public administrator constitutes acting 
lawfully in a specific situation (Wise, 1985; O'Leary and Wise, 
1991). 

The larger issue, however, is what such a conception does 
to the position of public administration when such resistance 
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is elevated as the central claim of legitimacy of public adminis- 
trators. This bypasses or overlooks both the principles of sepa- 
ration of powers and popular control. 

The administrative system works within a structure of sepa- 
rated but blended powers and is not one that is solely depen- 
dent on virtuous presidential direction or virtuous administra- 
tors. As Rabkin points out "it does display the logic which the 
Federalist itself made famous, the logic of a system where 
power is widely distributed, where 'ambition' is 'made to 
check ambition' so there is less need to rely on 'enlightened 
statesmen' and 'higher motives'" (Rabkin, 1987, p. 199). 

Summing Up 
In the final analysis, the constitutional legitimacy of public 

administration is not to be found in a claimed "logic" of con- 
stitutionalism. As Stillman has discussed, issues surrounding 
the legitimacy of public bureaucracies are not so much issues 
of logic but issues of values and tradeoffs among competing 
values (Stillman, 1987, pp. 265-294). Our constitutional design 
was created to establish a continuing framework for making 
those value tradeoffs. It requires that tradeoffs be constantly 
made between popular demands filtered through representa- 
tive processes, effective executive power, and the protection 
of civil rights. Public administration, of necessity, is actively 
engaged in fulfilling its purpose through participating in the 
making of these tradeoffs. 

It should be recognized that the American constitutional 
system and the role of public administration within it is a con- 
tinually developing one. Thus, it is fruitless to look for the 
final answer to the question of legitimacy of public administra- 
tion. If public administration and public administrators respect 
the fundamental constitutional principles of popular control, 
separation of powers, and constitutional rights and also 
emphasize the right mix of the value traditions within our con- 
stitutional system at a given time, both will be accorded the 
legitimacy they deserve. 
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Legitimizing Pubic 
Administration: A Distbed 
Dissent 

Th7odore. Lowi C,ornedi Unsy 
Efforts to legitimize public administration go back a long 

way. In the past decade or so, these efforts have turned 
toward legitimizing public administration as a separately 

constituted institution of government. 

Legitimizing public administration is something every 
regime has to do. The Federalists probably saw administration 
legitimized as long as "a few good men" were in place to 
make a few good decisions. The Jacksonians had a theory of 
legitimate administration that was, in fact, a general theory of 
government within which administration was legitimized. In 
effect, government should not only be small within a strict 
construction of the Constitution, it should never be involved in 
any activity that is beyond the ability of the common person 
to administer. What the critics eventually called the "spoils sys- 
tem" was actually a quite sustainable and logical argument 
that administration was legitimate as long as it was consistent 
with democracy, and it was consistent with democracy as long 
as it was accessible to the common person. Rotation of offi- 
cials in public office according to which political party was 
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