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Introduction

Discussions of international human rights policies and practices invariably
produce references to “intervention” and “domestic jurisdiction.” These terms
are also invoked, with predictable regularity, by governments accused of violat-
ing human rights as well as by governments unwilling to use their influence to
prevent such violations.

As a matter of fact, the claim that this or that action or statement con-
stitutes an “intervention in matters falling within our domestic jurisdiction”
appears to be the most frequently relied-upon response to charges of govern-
mental violations of human rights. 1t is consequently of utmost importance to
examine the meaning of this international law concept and to determine what
legal consequences it has for international efforts to ensure that governments
respect human rights. This chapter will address these issues.

Prohibition against Intervention in the
Domestic Jurisdiction of States

The prohibition against intervention in matters within the domestic jurisdic-
tion of states is expressly recognized in all major international instruments
dealing with the rights and obligations of states. The same is true of agrecments
establishing international organizations; its member states seek thereby to ensure
that these entities are denied the authority to adopt measures or take action
amounting to such intervention. Atticle 2(7) of the United Nations Charter is
probably the best known of these provisions.! It reads as follows:

Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domes-
tic jurisdiction of any state or shall require the Members to submit
such matters to settlement,under the present Charter; but this principle
shall not prejudice the appiication of enforcement measures under
Chapter VII {of the Charter].
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of interference or attempted threats against the personality of the State
or against its political, economic and cultural elements, are in violation
of international law.

These pronouncements on the impermissibility of intervention in the domes-
tic jurisdiction of states by other states or by intergovernmental organizations
are, on the whole, little more than the codification of a well-established rule of
general international taw. It has its source in the doctrine of sovereign equality -
and independence of states, which is one of the fundamental principles of inter-
national law.” This principle presupposes the right of each state to exercise its
governmental functions within its territory or jurisdictional sphere in whatever
manner it sees fit, unimpeded by competing foreign governmental entities, pro-
vided only that its activities do not interfere with the rights of other states or
otherwise violate its international obligations.® The proviso is critical, for a
state which has assumed international obligations, either by treaty or under
general international law, with regard to a subject previously within its domestic
jurisdiction has to that extent internationalized that subject.” Thus, for exam-
ple, the undertaking by the participating states in the Helsinki Final Act that
they “will refrain from an intervention. . . in the internal or external affairs
falling within the domestic jurisdiction of another participating State,” does not
apply to those matters which these states have internationalized in treaties con-
cluded by them.'®

It is important to note that, in this context, the question of what constitutes
“intervention” becomes relevant only affer one has concluded that a given sub-
ject matter falls within the domestic jurisdiction of a state.!! That is to say, to
the extent that a matter has been internationalized, the traditional prohibition
against “intervention in the domestic jurisdiction of a state” is inapplicable.
Other prohibitions relating to the conduct of states in general remain applic-
able, of course. One such example is the prohibition against the threat or use
of force,' but it is relevant whether or not the matter in dispute is domestic
or international in character.!?

Claims by governments that their conduct affecting human rights is a matter
solely within their domestic jurisdiction frequently suggest that, under inter-
national law, “human rights” are by their very nature domestic issues. Implicit
in this claim is the proposition that some matters are inherently domestic and
consequently not “internationalizable.” This view finds no support in con-
temporary international law and was authoritatively rejected long ago by the
Permanent Court of International Justice. In its Tunis and Morocco Nationality
Decrees opinion, the court declared that “the question whether a certain matter
is or is not solely within the jurisdiction of a State is an essentially relative
question; it depends upon the development of international relations.”'* The
court’s analysis indicates that the phrase “the development of international
relations” has reference to the legal obligations assumed by states with regard

\
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The U.N. Charter effected a significant change in the preexisting legal con-
ceptions by requiring the member states “to pledge themselves to take joint
and separate action in cooperation with the Organization” in order “to promote
.. .universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to race, sex, language or religion.”?!
These provisions of the charter are drafted in language that is intentionally vague.
They nevertheless impose legally binding obligations on the member states.”?
To the extent that the charter creates these obligations, no UN. member state
can claim that human rights as such are a matter within its domestic jurisdiction.
But the U.N. Charter does not internationalize all violations of human
rights. It is consequently necessary to determine what human rights obligations
U.N. member states are deemed to have assumed under the charter. As has been
noted, the charter requires the member states “to promote universal respect for,
and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language or religion.” Although the charter does not
define “human rights and fundamental freedoms,” today it is generally accepted
that the rights proclaimed in the Universal Declaration of Human Rights and
other major international human rights instruments supply the missing defini-
tion.?* UN. member states consequently have an international legal obligation
“to take joint and separate action in cooperation with” the U.N. “to promote”
universal respect for, and the observance of, the human rights proclaimed in these
instruments. This undertaking does not require the member states to enforce
each and every right listed in these instruments, if they have not also ratified
them. But U.N. lawmaking practice indicates that the obligation “to promote”
these rights will be deemed to be violated if a state systematically pursues
governmental policies denying the enjoyment of these rights on a large scale,
particularly rights that are most basic.?* The term of art used in the U.N. refers
to governmental policies evincing “a consistent pattern of gross violations of
human rights.”?® This interpretation of the charter, which has evolved very
gradually over the past thirty years, compels the conclusion that, as between
member states, the prohibition against intervention in matters within the domes-
tic jurisdiction of a state does not apply to governmental acts or policies
involving a consistent pattern of gross violations of human rights.2®
A valid domestic jurisdiction defense can today as a result no longer be
founded on the proposition that the manner in which a state treats its own
nationals is ipso facto a matter within its domestic jurisdiction. Moreover, such
a defense must also be deemed to be inapplicable to allegations relating to
individual human rights violations or cases, provided it appears that, rather than
being isolated instances, they are merely symptomatic of or result from the
proscribed policies. It is consequently not impermissible for Government Ato
file an official protest relating to the manner in which Government B treats one
of B’s nationals and to threaten economic sanctions lest his conditions improve,
if it can be shown that the conduct complained of is characteristic of B’s overall
human rights policies.
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one’s interpretation of the phrase “to secure from it advantage of any kind.”
The answer might well depend upon the ideological context shaping the
relations between the governments involved.

To argue, as some have done,* that intervention is unlawful only if it
involves the use of force or is backed by a threat of force is untenable. The
U .N. Charter outlaws the threat or use of force by member states in their “inter-
national relations.”®' This prohibition thus governs whether or not the subject
matter of the intervention is “domestic” or “international” in character. But the
injunction against intervention in domestic affairs applies, both under general
international law and the U.N. Charter, only to matters within a state’s domes-
tic jurisdiction. It follows that acts of intervention that are impermissible when
a matter is domestic must be deemed permissible when the subject has been
internationalized. Intervention, if defined as “dictatorial interference,” which
is probably the most widely held view, must therefore encompass governmental
measures that are less severe than the threat or use of force.?

Conclusion

In discussing the human rights implications of U.S. foreign policy, it is vital to
emphasize that the prohibition against intervention applies only to those human
rights matters that have not been “internationalized.” This means that the
prohibition cannot be validly invoked by governments pursuing policies amount-
ing to a consistent pattern of gross violations of human rights. Consequently,

as long as the U.S. government, for example, ties the pursuit of its foreign policy
objectives in the human rights field to measures designed to discourage gross
violations of human rights, it will not run afoul of the prohibition against inter-
vention in the domestic jurisdiction of other states. This is not to suggest that
any and all measures taken by the United States in the furtherance of this
objective will therefore necessarily be lawful. The use of armed force would be
unlawful, for example, but its illegality is attributable to the fact that the United
States has assumed specific international law obligations not to use force except
in self-defense.?® Cutting off diplomatic or military aid, for example, would not
be unlawful in this context, and neither would other economic or diplomatic
pressures designed to get states to comply with the human rights obligations
they assumed under international law. '

This analysis, if it is sound, suggests that U.S. government measures, not
otherwise unlawful, designed to compel or encourage the observance of human
rights, should be related directly to efforts to enforce human rights obligations
accepted by the international community in the U.N. Charter and other inter-
national instruments. Such an approach, besides disposing of the intervention
jssue, will also refute the oft-heard charges that the United States seeks to
impose ifs human rights values on the rest of the world. In the long run, the
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:;JCCCSS or failure'of an effective U.S. human rights policy may well depend on
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